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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

UNITED STATES OF AMERICA Criminal No. 4:12-cr-00503-1

v.

JASON DANIEL GANDY

DEFENDANT’S MOTION TO STRIKE ONLY THE ERRONEOUS § 2255 THEORY FROM
DE 316, PRESERVE THE REMAINDER OF DE 316 AND ALL OF DE 316-1, AND CLARIFY

THE UNRESOLVED REQUEST IN DE 287

Limited correction. Defendant asks the Court to strike only DE 316’s attempt to use the prior 28 U.S.C. §

2255 proceeding as the procedural vehicle for the suppression and derivative-use issues. The prior § 2255

motion concerned the plea-deal issue only. It did not present the distinct request made in DE 287. Defendant

does not withdraw, replace, supersede, shorten, or abandon any other allegation, argument, exhibit,

attachment, or requested adjudication in DE 316 or DE 316-1.

I. PRECISE MATERIAL TO BE STRICKEN OR DISREGARDED

The Court should strike or disregard only those portions of DE 316 that state or necessarily assume that the

suppression, derivative-evidence, DE 34/46, DE 98, or DE 287 issues were grounds in the prior § 2255

motion, or that ask the Court to reopen or vacate the § 2255 judgment to decide those distinct issues. This

includes: (1) the § 2255-dependent characterization in the Introduction; (2) the § 2255-proceeding theory in

Section III; (3) the statement in Section IV(A) that a § 2255 court previously lacked DE 98; (4) item 4 and the

§ 2255-dependent conclusion in Section IV(D); (5) the final paragraph of Section V; (6) requests 1 and 2 in

Section VI; (7) the reference to “2255 Grounds” in Section VII; and (8) the final request to “reopen the §2255

proceedings.”

References to Gonzalez v. Crosby and Rule 60(b) are withdrawn only to the extent they were used to treat

issues outside the plea-deal § 2255 as defects in adjudicating that § 2255. The facts, evidence, exhibits, and

independently pending requests are not withdrawn.

II. EVERYTHING ELSE IS EXPRESSLY PRESERVED

Except for that limited procedural theory, Defendant incorporates and preserves DE 316 in full and every

page of DE 316-1 in full. The complete filed packet—DE 316 (7 pages) and DE 316-1 (56 pages)—is

appended so no exhibit, attachment, allegation, or independent request can be treated as omitted.

Preserved matters include, without limitation: the unresolved suppression filings and hearing request; DE 34

and sealed DE 46; DE 98 and the circumstances of its sealing, later disclosure, and transcription; the

Government’s representations concerning use and impeachment use; derivative evidence or “fruits”; the

development and questioning of witnesses, including K.V.; the cancellation of a suppression hearing as moot;

the incomplete record; and the request that the Court decide what DE 287 actually asked.
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III. DE 287 AND DE 289 ANSWER DIFFERENT QUESTIONS

DE 287 asked the Court to address investigators’ use of Defendant’s allegedly illegally obtained statements to

question K.V. and develop witnesses or evidence, and to apply the governing Supreme Court precedent to

that derivative-use issue. DE 289 instead stated that Defendant’s statements were not used “against him at

trial.” That addressed direct trial use of Defendant’s own statements. It did not decide whether investigators

used those statements to obtain, shape, or develop other testimony or evidence.

A ruling on one question is not a ruling on the other. Exclusion rules differ depending on whether the alleged

fruit is physical evidence, the defendant’s own compelled statement, or a live witness allegedly discovered or

influenced through challenged conduct. The Court should identify the issue DE 287 actually presented and

apply the Supreme Court authority governing that issue, including the standards addressed in Mincey v.

Arizona, 437 U.S. 385 (1978), and United States v. Ceccolini, 435 U.S. 268 (1978), rather than substitute DE

289’s materially different direct-use proposition.

Defendant does not ask the Court to assume the factual premise is proven. He asks for a ruling on the

preserved record, with findings sufficient for review. If the Court finds the cited rule inapplicable or finds

attenuation, it should explain that conclusion as applied to what DE 287 actually requested. Saying only that

Defendant’s statements were not introduced against him at trial leaves the alleged investigative and derivative

use unresolved.

IV. THE § 2255 MISTAKE CANNOT BECOME ABANDONMENT

Because the prior § 2255 concerned the plea deal only, Defendant corrects DE 316’s contrary implication. He

does not contend that the earlier § 2255 adjudicated or procedurally carried the distinct suppression and

derivative-use request. Nor should DE 316’s mistake be converted into abandonment of that request or its

supporting record. The proper correction is to strike the mistaken vehicle while preserving the independently

filed matter for an express disposition.

V. RELIEF REQUESTED

Defendant requests an order: (1) striking only DE 316’s attempt to use the plea-deal-only § 2255 proceeding

as the vehicle for the distinct suppression and derivative-use issues; (2) confirming every other portion of DE

316 and every page of DE 316-1 remains preserved; (3) construing this filing as a clarification, not a

superseding or replacement motion; (4) deciding the request actually made in DE 287, including the alleged

use of Defendant’s statements to question K.V. and develop witnesses or evidence, under applicable Supreme

Court precedent; (5) explaining why DE 289’s direct-trial-use statement does or does not resolve that distinct

request; and (6) granting further lawful relief.

VI. ADVERSARIAL REVIEW

Successive-petition objection: The correction does not ask the Court to treat a new conviction claim as a

defect in the plea-deal § 2255; it removes that theory.

Abandonment objection: The withdrawn theory is specifically identified, all remaining material is

incorporated, and the entire packet is attached.

Already-decided objection: DE 289’s direct-use statement does not, without analysis, decide DE 287’s
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alleged investigative or derivative use.

Record objection: Defendant requests findings on the preserved record, not an assumption in his favor.

Overbreadth objection: The requested strike is limited and does not erase the filed evidence.

Respectfully submitted,

__________________________________

JASON DANIEL GANDY, Reg. No. 73006-279

FCI Memphis, P.O. Box 34550

Memphis, Tennessee 38184

CERTIFICATE OF SERVICE

I certify that a true and correct copy was placed in the institution’s legal-mail system, with first-class postage

prepaid, addressed to the Clerk and counsel for the United States, on ____________________.

__________________________________

Jason Daniel Gandy
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APPENDIX: COMPLETE PRESERVED FILED PACKET

The following 63 pages reproduce DE 316 (7 pages) and DE 316-1 (56 pages) without omission. Only the

limited § 2255 procedural theory specifically identified above is requested to be stricken or disregarded.
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